





Privacy After Max Mosley

Robert Deacon

Max Mosley had been President of the FIA and trustee of its
charitable arm. He was the subject of a news story in the News
of the World in which it was said that he had been involved in
a sick Nazi orgy with five hookers. Images accompanied the
article and the same information appeared on the Newspaper’s
website. The follow up article consisted of a purported interview
with one of the “hookers” who had filmed what had taken place
clandestinely with a camera concealed in her clothing. Max Mosley
brought a claim against the Newspaper for breach of confidence
and / or the unauthorised disclosure of personal information
infringing his rights to privacy protected by Art 8 of the ECHR.
He won his case on the basis that the court held that he had a
reasonable expectation of privacy in relation to sexual activities
(albeit unconventional) carried on by consenting adults in private
and there was no public interest or other justification for the
clandestine recording or publication of the resulting information. It
was held that the fact that such behaviour is viewed with distaste
and moral disapproval, does not provide any justification in the
light of the modern rights-based jurisprudence.

It needed the somewhat unusual and extreme facts of Max
Mosley’s case and a determined and resourceful Claimant for
the courts to have to confront head on the issue over how far
private conduct is protected from unauthorised media exposure
where the conduct might be thought distasteful or even morally
reprehensible. The answer is that by and large what individuals
choose to do in private is their own business so long as it is not
criminal. Itis not for judges to make moral judgements about what
is and what is not deserving of protection under the new privacy
law. Privacy law is beginning to settle down and take shape.

English law has not been against protecting privacy as such but
has been careful to ensure the law is not used to suppress the
truth. Privacy has had to take a back seat to free debate and a
free press which are considered central to democratic society.
Although privacy was protected somewhat diffidently, it is now
recognised to be an important right in itself and, crucially, one
equally important as freedom of expression.

This necessitated a rethink over how privacy is protected
because it is not easy to accommodate two equally important
competing rights (privacy and freedom of expression) when
they are in direct conflict. For example, if a right to privacy is
established why should it be abrogated because a paper wants
to print salacious celebrity gossip of no public interest value?
The Mosley case brought into focus the fact that reality differs
sharply from theory when privacy principles are applied. Public
debate on matters of public interest in a democratic society is not
really the issue in kiss and tell cases involving the tabloid press.
It is public debate on matters of public interest that should really
matter when considering what, if any, weight should be given to
freedom of expression.

The right to privacy is recognised as necessary for the mental
well being of those subject to intrusive media attention. No
matter who they are, people need to have personal space and
the comfort of knowing the media does not have a free hand

in exposing their private activities and of knowing they can get
out and about without constant media attention. The Mosley
case brought into focus the fact that if a right to privacy is to
be recognised, it should not be dependent on moral judgements
about what is worthy of protection. By and large all individuals,
no matter who they are, should be entitled, in equal measure,
to have their privacy protected unless compelling reasons exist
why that right should be withheld or forfeited. It should not be
sacrificed other than on a principled basis and certainly not on
a whim. There must, at least, be some serious issue of public
concern involved.

The modern perception is that it is as much in the public interest
to uphold the right to privacy as it is to uphold the right to freedom
of expression. When these two rights are in conflict the court is
concerned to reach a result which best serves the overall public
interest. Reconciling the competing rights is greatly simplified if
privacy normally gives way to freedom of expression only where
a pressing need to expose a matter of serious public concern is
identified (in contrast, for example, to run of the mill tabloid gossip).
The difficulty arises in the marginal grey areas where there is a weak
claim to privacy (eg a trip to the shops). Here, in the wider public
interest, privacy may have to give way to freedom of expression. It
depends on the facts.

The criteria used in traditional breach of confidence claims
continue to be relevant to the new privacy law. In Mosley it was
said that the claim was partly founded, as in McKennitt v Ash
upon “...old fashioned breach of confidence by way of conduct
inconsistent with a pre-existing relationship, rather than simply of
the purloining of private information”. This is important because
it shows that practitioners continue to bring claims in respect of
wrongful disclosure of personal information (where appropriate)
for breach of confidence in addition to invasion of privacy on the
same facts. The courts tend to treat such dual claims as one
cause of action although the claim is stronger if a breach of
confidence can be established.

Personal information acquired by an invasion or violation of
personal space (eg surveillance, clandestine recording or use of
a telephoto lens) is usually regarded as private. It was said in the

T 020 7831 6381

clerks@11sb.com




Mosley case to be fairly obvious that the clandestine recording of
sexual activity on private property must be taken to give rise to
a reasonable expectation of privacy in respect of the information
recorded. This is obvious now but it might not have been so
obvious when the new privacy law was developing.

It was said in Mosley that in privacy cases generalisations are
best avoided and the questions must be addressed in light of
all the facts. Even celebrities and public figures have a right
to a distinct and protected private life and that eating into their
private space cannot be justified by simple reliance on somewhat
irrational generalisations such as “courting publicity” or “acting as
a role model”. Sports stars are frequently labelled “role models”
without wanting (or deserving) the distinction. The real issue is
whether there is genuine public interest in exposing the activities
of the individual in question.

Mosley has assisted in clarifying other areas too as the following
statements illustrate. “Public figures” are entitled to a private
personal life and this extends beyond sexual activities to personal
relationships generally. People’s sex lives, for example, are to be
regarded as essentially their own business. Those who participate
in sexual or personal relationships may be expected not to reveal
private conversations or activities. Drug dependency is a matter
which an ordinary person might want to keep private. As to
ordinary day to day activities it is difficult to draw a distinction
between family and sporting activities (an individual's private
recreation time) and something as simple as a walk down the
street or a visit to the grocers to buy milk. It has been said that
an expedition to a cafe is at least arguably part of an individual's
recreation time intended to be enjoyed as such and that publicity
of it is intrusive and such as adversely to affect such activities in
the future. As indicated earlier, it all depends on the facts.

It was underlined in Mosley that it in assessing the relative
worth of competing rights, it is not for judges to make individual
moral judgements or to be swayed by personal distaste. It is not
simply a matter of personal privacy versus the public interest. It
is a question of taking account of the conflicting public interest
considerations (privacy versus freedom of expression) and
evaluating them according to increasingly well recognised
criteria.

Mosley underlined the fundamental importance of upholding
duties of confidence. It is in the public interest, for example,
that contractual terms are generally held to be sacrosanct. In
practice, if breach of confidence is established (eg violation of a
confidential relationship or breach of a contractual term) a claim

cannot realistically be defended simply on the basis of freedom
of expression. Mosley is particularly illuminating because it was
said that to defend the claim would require establishing one
of the “limiting principles” in particular the public interest that
confidences should be preserved and protected by the law and
may be outweighed only by some other public interest favouring
disclosure.

One area that required clarification was sexual activity. It was
said in Mosley that where the law is not breached the private
conduct of adults is essentially no-one else’s business. The fact
that a particular relationship happens to be adulterous, or that
someone’s tastes are unconventional or “perverted” does not
give the media carte blanche. It was said in Mosley to be highly
questionable whether in modern society the concept of iniquity
can be applied to sexual activity, fetishist or otherwise, conducted
between consenting adults in private.

It was said that if the court identifies an infringement of an
individual’s right to privacy (in particular in the context of freedom
to conduct sex life and personal relationships) it is right to afford
a remedy and to vindicate that right and that the only permitted
exception is because one at least of the established limiting
principles comes into play eg (1) the exposure of illegal activity
(2) to prevent the public from being seriously misled by public
claims which turn out to be untrue and (3) because the information
would make a contribution to a debate of general interest. The
press and broadcast media must take note of this because the
tabloid press cannot rely on such factors in the average kiss and
tell story.

Robert Deacon has broad experience in chancery, commercial
and business related civil litigation with
specialist knowledge in intellectual property
and media and entertainment.

Robert is recommended in Legal 500
2008 as a leading barrister in the areas
of intellectual property and media, sports
& entertainment, where he is described
by clients as ‘our first port of call for a
junior barrister on IP matters’ and ‘a bright star’ of * exceptional
quality’.

Robert is the author of a number of bulletins on privacy and other
media and intellectual property topics of interest.
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Charles Holbech appeared in this appeal to the Privy Council from the cm
Court of Appeal of the Bahamas relating to the construction of the Will . \

of Raymond Adams, a successful businessman, whose estate was . w “t s |
worth at least $US30m. By clause 6 of his Will, the Testator divided his

residuary estate into a number of shares, in 5 separate sub-clauses. By

one of those sub-clauses he gave a 25% share to: It was also significant that the ultimate gift over, in the event that any one
of the cousins or the ex-wife failed to survive the Testator by 14 days,
without leaving issue, was to each other surviving beneficiary in equal
shares. The 4 cousins and Ruby are included together in this gift, which
b. my ex-wife, Ruby Adams ..., makes no distinction between them: all the survivors are to share equally

in the share that would have been taken by the deceased individual.

a. my cousins [4 cousins are then individually identified by
name]...; and

in equal shares.

The Testator went on to direct that if any of the cousins and/or the ex-  The following general points of interest arise from the judgment:
wife (all named individually) should fail to survive him for a period of 14
days, the share to which that individual was entitled should be paid to the
living heirs of the deceased individual in equal shares per stirpes. If the
deceased individual had no surviving issue, the share of that deceased
individual should be divided among the surviving beneficiaries named

1. Their Lordships stated that little assistance in construing a will
is likely to be gained by how judges have interpreted similar
wording in other cases. 17 authorities were placed before their
Lordships. These were largely ignored.

in the sub-clause in equal shares per stirpes. 2. Little or no reliance was placed upon the principle, established
by the authorities, that there is a presumption in favour of
All of the cousins and the ex-wife survived the Testator. The issue was a per capita distribution. Lord Phillips, who gave the lead
whether the 25% share should be divided equally between the ex-wife Judgment, stated that the natural meaning of the words of the
and the 4 cousins equally, so that each was entitled to a 5% share will are to be construed without reference to “prima facie rules
(a per capita distribution); or whether the equality was between two of construction”. Lord Hope did, however, acknowledge the
groups: a. the cousins and b. the ex-wife, in which case each group presumption to this extent: he stated that, where there is a gift
would be entitled to a 12.5% share, and the cousins would only be to a number of persons, all of whom are named, the general
entitled to a 3.125% share each (a per stirpes distribution). rule is that the gift will be divided between them equally.
3. Their Lordships did not consider it safe to attach any great

The Court of Appeal in the Bahamas held in favour of a per stirpes L . .
. L . . significance to the formatting or punctuation, such as the use of
distribution, primarily because the Testator had placed his ex-wife on .y o ) . o
. . a” and “b”, or to the semi-colon after “a” and before “b”.
her own separately from her cousins, as evidenced by the lay-out of the

clause and the punctuation used, in particular the placing of the cousins 4. Their Lordships sought to construe the will as a whole in an
in “@” and the ex-wife in “b”. However, on appeal, Charles Holbech attempt to achieve consistency of construction. They looked at
persuaded the Privy Council that, in spite of the use of “a” and “b”, the the secondary gift over, in the event that any one of the cousins
25% share should be divided between the 4 cousins and the ex-wife in or ex-wife failed to survive the Testator by 14 days, as an aid
equal shares per capita. to construing the primary gift if all the beneficiaries survived

the Testator. Their conclusion was that, under the ultimate gift
Their Lordships approached the matter by reference, initially, over, each of the 5 individuals, who survived the Testator, was
to their “first impression” that the placing of the words “in equal entitled to the share of the other individuals in equal shares.
shares” immediately after the identification of all 5 beneficiaries by This confirmed, and was consistent with, their construction of
name conveyed the natural meaning that “in equal shares” qualified the primary gift as being a gift to the cousins and the ex-wife as
the whole of the gift, and that each of the 5 named beneficiaries was individual members of a single group, and not to the cousins,
intended to receive an equal share. The intention was to benefit each and to the ex-wife, as two distinct groups.

constituent cousin individually, rather than the cousins as a class. The
fact that the letters “a” and “b” had been used to distinguish between
those of the 5 who were cousins, and Ruby who was not a cousin, did
not, as a matter of impression, suggest that the words “in equal shares”
required the 25% share to be divided into only 2 equal parts, one to be
shared between the 4 cousins, and the other to go to Ruby.

5. Lord Hope stressed that the words “per stirpes” was often
misunderstood. In modern usage the phrase as a whole can
be taken to mean “by family”. A characteristic of distribution per
stirpes is that remote descendants do not take in competition
with a living immediate ancestor of their own who takes under
the gift. If, therefore:

Furthermore, if it had been intended that the ex-wife should take a. T leaves his estate to his 2 children (C1 and C2) in
a greater share than the cousins, the obvious way of achieving this equal shares per stirpes;

would have been to bequeath her share to her by a separate sub-

clause. However, the ex-wife was placed in the same sub-clause as the b. C1 predeceases T leaving 2 children (G1 and G2); and

cousins, presumably because the Testator wished that all 5 members
of the group should be treated in the same way.

c. C2 has 2 children;
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the estate will be divided as to 50% for C2, and as to 50% for G1 and
G2 in equal shares. C2’s children will have no entitlement, because
C2 has survived the testator and is capable of taking the share of that
family. Children cannot take concurrently with their surviving parents.

6. It was not, therefore, correct to characterise the argument, on
behalf of the ex-wife, that she should be entitled to a 12.5% share
as being one in favour of a per stirpes distribution. There was a
gift to a number of named persons in equal shares, all of whom
survived the testator. A per stirpes distribution would only apply if
one of those named persons predeceased the testator, in which
case there would be a gift over to the issue of that individual. The
real question was whether there was a gift between the cousins as
one class as distinct from the ex-wife, not whether there was a gift
to the cousins and the ex-wife per stirpes rather than per capita.

7. If the intention is to make a gift over to the issue of the members
a class, in the event that one or more members fail to survive the
testator, so that each family has an equal share, this should be
done by adding an express direction to that effect, rather than
providing that the gift is to the members of the class per stirpes.

8. The draftsman had, in fact, misused the term “per stirpes” in the
ultimate gift over. He had provided that the share of an individual,
who failed to survive the testator by 14 days, and who left no
issue, should be paid to the surviving beneficiaries “in equal
shares per stirpes”. However, if the surviving beneficiaries were
entitled in equal shares, the use of the words “per stirpes” added
nothing because there would be no question of distributing to
the family of a predeceasing beneficiary. It had been argued
on behalf of the ex-wife that the reference to “per stirpes” in
this context signified that there were two stirpes or classes, i.e.
the cousins, and the ex-wife. Their Lordships had no hesitation
in rejecting this submission, and in preferring the submission
of Charles Holbech that the words “per stirpes” had been
inappropriately added.

Animatrix Limited & Dr Snuggles Animatrix Partnership LLP v
Jeffrey OKelly [2008] EWHC 438 (Ch) [2008] EWCA Civ 1415

Intellectual Property — Compromise Agreement —
Declaratory and Injunctive Relief

Alan Gourgey QC and Tim Penny acted for the Claimant / Respondents
to this appeal brought by the Defendant / Appellant against the Order
of Philip Sales QC, who had given Judgment in their Client’s favour
in granting declaratory and injunctive relief pursuant to a compromise
agreement between the Parties relating to the ownership and vesting of
certain intellectual property rights in and to a cartoon character called
Doctor Snuggles. The Appellant’s appeal contended that the Judge’s
decision was wrong in particular on issues of estoppel by convention
and further on his decision to grant summary declaratory relief as
well as summary injunctive relief without the full determination by the
Court after a trial of the rights of the respective parties. The Appellant
contended that on a true construction of the compromise agreement,
the Claimants were not entitled to the relief claimed, but that even if they
failed on that ground, the Court should not have made an exception
to the general rule that declaratory relief will not be granted without
an investigation of the merits at trial, and the Defendant relied upon
Wallersteiner v Moir [1974] 1 WLR 991 (CA) in this regard.

The Claimants / Appellants were successful in resisting the appeal in
its entirety. The most interesting aspect of the Judgment of the Court of
Appeal is paragraphs 50-57 of the Judgment of Arden LJ, in which the
Court considered whether this was indeed an appropriate case for an
exception to be made to the general rule that declarations are not made
by consent. The Court affirmed that the rule that declarations should not
be made by consent is one of practice and not an immutable rule and that
such declarations may be made where that is necessary to do justice in

a particular case. In this case, the parties had entered into a commercial
bargain, and it was no longer open to the Appellant to raise defences to
the Respondents’ claims. The position was the same as if the Appellants
had agreed to transfer his rights, and the Appellant’s position that the
Respondent still had to establish that it was the rightful owner of the rights
was inconsistent with the agreement. The Judge was correct to conclude
that this was one of those rare cases in which it was necessary to grant
the declarations to do justice between the parties.

Daniels v Deville: Pickenham Homes Ltd v Pickenham
Estates Ltd; Bondor Developments Ltd v Samuel Beadie
(Properties) Ltd; Daniels v Samuel Beadie (Properties) Ltd
[2008] EWHC 1810 (Ch)

Joint Ventures - Partnership

Marilyn Kennedy-McGregor was involved in this 50-day trial of 4
actions which were heard together, all related to the end of a property
joint venture. The parties (both Claimants and Defendants) were the
members of a family, a family friend, a number of companies owned
or controlled by various of the parties, a firm of solicitors and the
administrators of some of the companies. Factually the issues before
the Court were confused and complex, but there were several difficult
legal issues flowing from the nature of the joint venture.

The Parties did not agree even on the identity of the joint venturers: the
Claimants asserted that the joint venturers were all individuals and that
they were in partnership, while the Defendants claimed that the joint
venturers were companies owned or controlled by those individuals
(known as participators), whose interest in the joint venture was as
shareholders. Mr Justice Lindsay held that it was a hybrid joint venture
in which both the Participators and the companies were joint venturers,
but that they were not in partnership.

He found some implied terms flowing from this hybrid joint venture:

1. The Participators owed each other a duty of good faith

2. No Participator or joint venture vehicle should place him or itself
in a position in which his or its duties to the other joint venturers
would conflict with his or its own interests

3. No joint venturer could exploit for his or its own benefit any
opportunity acquired as a result of being a joint venturer

4. There was no obligation of any Participator to disclose any
information on any development or opportunity which might be
suitable for exploitation by the joint venture to some or all or the
other Participators

5. Participators could compete with the joint venture

6. No Participator is under any personal obligation to indemnify
the joint venture company which raised bank funding for the
joint venture and which is now left with bank borrowings in
respect of the joint venture.

The learned Judge has ordered accounts and inquiries into a number of
issues raised during the case, including some which were not pleaded,
so as to avoid further litigation between the parties.

Close Invoice Finance v Pile, EWHC 1580 (Ch) BPIR 1465
Charging Order - Property

Gary Lidington represented the Claimant in a claim for an order for sale
of a property pursuant to a Charging Order. The claim was originally
fully resisted on numerous grounds of law and fact. However, following
exchange of skeleton arguments on the morning of the trial, the
Defendants conceded that the Claimant was entitled to an order for
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sale and the trial proceeded on the issue of the length of the period of
postponement of the order alone. The Court awarded the Claimant its
costs on an indemnity basis.

Monecor (London) Ltd v Ahmed & others [2008] BPIR 458
Tradition (UK) Ltd v Ahmed & others [2008] EWHC 2946

Challenges to Individual Voluntary Arrangements

Jonathan Lopian acted for the Applicant (T) in its successful challenge
against the first Respondent’s (S) IVA. T was a financial spread betting
company. S became a Client of T in May 2003; he subsequently incurred
substantial losses and by June 2006 owed T £4.27M. In July 2006, T
served a statutory demand which S unsuccessfully applied to set aside.
In January 2007, T presented a bankruptcy petition against S. A applied
for an interim order pursuant to S.252 Insolvency Act 1986, the effect of
which was to impose a moratorium on proceeding with any bankruptcy
petition pending the approval or rejection of an IVA proposal at a creditors’
meeting. The second Respondent (A) was named as nominee for the
purposes of supervising the implementation of the IVA. The creditors’
meeting was held on March 2007. T opposed the VA proposal and voted
against it at the meeting but it was approved by a 77.94% majority of
creditors by value which narrowly exceeded the 75% maijority required
by R.5.23 of the Insolvency Rules 1986. The majority would not have
been achieved without votes in favour being cast by the 3rd to 8th
Respondents (who were the brother, mother, wife, family company and
another company respectively), who all claimed to be loan creditors of
the Debtor. T applied pursuant to S.262(1)(b) of the Insolvency Act to
set aside the decision at the creditors’ meeting. It submitted that it had
been the victim of ‘vote rigging’ on the basis that the purported debts
claimed by the 3rd to 8th Respondents, who were members of S’s family
or close associates of his had been fabricated or at least inflated. It also
submitted that A had failed to meet the standard expected of a reasonably
competent insolvency practitioner. Following a High Court trial lasting 16
days (against leading and junior counsel), the Court found that having
regard to each of the claims of the 3rd to 8th Respondents, if they had
been admitted to vote in the correct amounts, or the claims had been
rejected as appropriate, the voting figures at the creditors’ meeting would
have changed and the majority in favour of the IVA would have been
73.52%. This meant that the IVA proposal would have been rejected. T
had therefore established that there had been a material irregularity at
the meeting and the approval of the IVA would be revoked. The Court
also found that A had failed to meet the standard to be expected of a
reasonably competent insolvency practitioner both in preparing his
nominee’s report and in his conduct during the proceedings.

There are only a handful of reported cases on challenges to IVAs under
S.262 Insolvency Act and R 5.22 Insolvency Rules. This case clarifies
the law in certain respects and makes some important findings as
regards the standards expected of insolvency practitioners.

Fagan v Papanicola [2008] EWHC 3348
Bankruptcy - Declaration of Trust

lain Pester appeared in this case for Mrs Fagan.

At his wife’s insistence, due to concerns about their family’s financial
security B made a declaration of trust transferring his beneficial interest in
the matrimonial home to his wife. At the time B had no problem paying his
debts, but was an alcoholic and a gambler. His wife threatened to divorce
him if he did not transfer his interest to her.

B subsequently ran up significant debts and was made bankrupt. The trustee
applied to set aside the declaration of trust under S.339 and 423 |A 1986.

Held: The express reference to the grant of a gift in the declaration
of trust was not conclusive evidence that the transaction was a gift

- Relief under S.339 refused. The wife’s promise not to bring
divorce and ancillary relief proceedings was sufficient
consideration for the transfer of B’s beneficial interest.

- Relief under S.423 was also refused because the Trustee had
not satisfied the court that the dominant purpose of the
transaction was the statutory purpose of avoiding debt.

Farepak Food and Gifts Limited [2007] 2 BCLC 1, [2008]
BCC 22

Administration - Liquidation

Jonathan Lopian has been acting for HM Revenue and Customs
(HMRC) in this high profile case over the past 2 years, concerning
the administration and subsequently the liquidation of the Christmas
hampers company. HMRC was appointed by the Court to represent
the interests of the company’s unsecured creditors. The other parties
involved are the administrators / liquidators who sought to make a
distribution to the former customers of the Company and a representative
customer / agent. The first hearing raised complex issues of trust law
and agency law and the Court accepted HMRC’s submissions that
in the absence of further relevant evidence no distributions could be
made. Subsequently Jonathan has been involved in advising HMRC
on the further evidence that has been obtained by the Liquidators,
culminating in a further hearing in January 2009 at which the Court
finally sanctioned the making of distributions though on a much reduced
scale than that originally sought by the Liquidators.

4 Eng Ltd v Harper & Simpson [2007] EWHC 1568 (Ch);
[2008] EWHC 915 (Ch), [2008] All ER (D) 400

Fraud - Misrepresentation

lan Smith acted for the Claimant at both hearings.

Alan Gourgey QC acted for the Claimant on the summary judgment
application.

C was, in the words of Lord Denning, ‘sold a pup’. The business it
bought had been built on corrupt practices perpetrated on its major
customer a fact concealed by the Defendant-sellers of the business. C
claimed deceit, breach of S 2(1) Misrepresentation Act 1967 and breach
of contract in respect of the fraudulent representations and warranties
from Ds. The Court awarded C damages of in excess of £8 million.

The case was unusual and of note for two reasons:

1. In an attempt to strike out C’s contract and S 2(1) claims (but
not the fraud claims), the Ds had sought to rely on a (typical)
limitation clause in the contract, to the effect that C was obliged
to provide ‘written particulars’ of any claim within 2 years of the
sale of the business. The Court (Mr Justice Briggs) refused, for
the purposes of strike out (and indicating that if it were necessary
he would decide the same at trial), to allow the Defendants to
rely on this limitation clause stating that a limitation clause of
this kind was not ‘applicable to warranties fraudulently given
in circumstances where the truth and thereby the breach of
warranty is deliberately concealed’. The Court relied upon the
decision of the Court of Appeal in Granville Oil v Davies Turner
[2003] EWCA Civ 570.

2. The maijority of the damages awarded to C by the Court (Mr
Justice David Richards) were for its lost opportunity to invest
in a business other than that which had bought from the Ds.
C showed that but for Ds false representations it would have
invested in an alternative business worth many millions of
pounds both in lost revenue and capital value. C proved its loss
by reference to the actual profits and value of the alternative
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business it would have acquired. The case has applied and
illustrates the potential of East v Maurer [1991] 1 WLR 461.

ETG Developments v Noah [2008] EWCA Civ 1499
Right-of-way

Gary Lidington acted for the Respondent in the Court of Appeal in an
appeal brought by a property owner in an estate against the freehold
owner of the access road and common parts of the estate. The Appellant
claimed that he had a vehicular right-of-way over land leading to his
property on the estate. The Respondent contended that the right-of-way
was limited to pedestrian use. Gary had not acted in the County Court
trial below and was brought in to the case to deal with the Appeal. The
appeal centred on the construction of a transfer deed and, in particular,
the question of whether planning documents that were publicly available
but which the Appellant had not in fact seen or been aware of could be
considered in construing the meaning of the transfer deed and the plan
attached to it. The Court of Appeal rejected the appeal accepting Gary’s
arguments that the planning documents could be admitted and that the
right-of-way was limited to pedestrian use.

Day v Haine (Re Compound Sections Ltd) [2008] EWCA
Civ 626, [2008] ICR 1102

Administration - Employment Tribunal

Alaric Watson appeared for the Liquidator (Respondent to the Appeal).

Following a mass redundancy without prior consultation, C was placed
in administration, which was shortly after converted into liquidation. The
Union brought Employment Tribunal (“ET”) proceedings on behalf of many
of the sacked employees under S 189 of TULR(C)A 1992, upon which
the ET eventually made a declaration and a protective award pursuant to
S 189(2). The Liquidator sought a direction from the Court pursuant to S
112 of the Insolvency Act 1986 (“IA”) as to whether the protective awards
constituted debts provable in the liquidation. The Secretary of State for
BERR was joined as an interested party. At first instance ([2007] BPIR
1470), Sir Donald Rattee, sitting as a Judge of the Chancery Division, held
that a protective award made by an ET after the date of winding up in
respect of a failure to consult in accordance with the requirements of S
188 of TULR(C)A could not rank as a debt provable in the liquidation of the
employer within the meaning of IR 12.3 and 13.12. The Judge observed
that the protective awards did not arise by reason of an obligation imposed
on the company prior to the date of insolvency but rather resulted from the
exercise of a (judicial) discretion exercised after that date, so that, applying
the reasoning of the Court of Appeal in Glenister v Rowe [2000] Ch 76 and
R (Steele) v Birmingham City Council [2006] 1 WLR 2380, as at that date,
there could have been no debt, contingent or otherwise. The employees
and the Secretary of State appealed.

The Court of Appeal, allowing the appeal, approached the problem very
much as a question of employment law and EU law, rather than one of
insolvency law. The Court accepted the Appellants’ argument that if the
Judge had been right the UK would have failed properly to implement
the Collective Redundancies Directive, since an unscrupulous employer
could evade the consequences of failing to consult simply by putting
the company into liquidation or administration. The provisions of S
189 of TULR(C)A must be interpreted in light of the UK’s obligation to
introduce legislation that would provide a remedy that was “effective,
proportionate and dissuasive”. If the ET had an unfettered discretion
this would not be achieved. The Court of Appeal in GMB v Susie Radin
Ltd [2004] 2 All ER 279 had analysed protective awards as primarily
punitive in nature and where there had been a complete failure to
consult, as in the instant case, the correct approach for the ET was to
start from the maximum award of 90 days pay and discount for such
mitigating factors as there might be, which is in fact what the ET had
done in this case. On this basis, the Court in this case decided, the ET

here really had had no option but to make an award (or as it was put by
Jacob LJ during the course of the hearing, if they had declined to make
any award that would have been obviously appealable), so that no real
discretion was being exercised. Therefore, on the facts of this case, the
protective awards properly analysed were contingent debts, within the
meaning of IR 13.12(1)(b). On this basis, both Glenister v Rowe and
Steele could be distinguished.

This decision is in keeping with the current trend towards an inclusive
definition of provable debts in insolvency, but it is unsatisfactory in several
respects. First, the Court expressly shrank from the conclusion that
“may” in S 189(2) of TULR(C)A should be read as “must”; the decision
whether to make a protective award therefore remains in the discretion
of the ET. What ultimately enabled the Court to distinguish Glenister v
Rowe and Steele was not the nature of the award (which was accepted
as discretionary) but the fact that on the facts of this case the ET had
(in reality) no choice but to exercise the discretion in one particular way.
In effect, therefore, this decision is only authority for the provability of
such awards where it is obvious on the facts that such awards were
“inevitable”. Where the boundaries of such a notion are to be drawn
remains completely at large. This does not provide anything like the
certainty that was hoped for. Moreover, that on the facts of this case
the ET had effectively no choice and that had it declined to make an
award that decision would have been overturned on appeal does not, on
a proper analysis, distinguish the matter from Glenister v Rowe, where
on the facts a refusal to make a costs award would have been equally
susceptible to appeal. Nor is the obligation imposed by statute (here, to
consult in accordance with S 188) materially different from that in Steele
(an absolute statutory obligation to provide full and truthful answers when
claiming job seekers’ allowance). Finally, the analysis on the basis of the
UK'’s obligations to implement the Collective Redundancies Directive is
itself flawed: first, because it takes no account of the situation where
the employer is an individual rather than a company, since this ruling
provides exactly the opposite effect in such cases to that postulated
by the Court (in that the bankrupt walks away “free” of the liability);
secondly, because the “deterrent” effect on the corporate employer is
unlikely to be significantly greater if the awards are provable — it is the
non-employee creditors not the company that would suffer — and in any
event the employees are “adequately” protected by the provisions of Part
XII of the Employment Rights Act 1986 in accordance with the Insolvent
Employers’ Directive (80/987/EEC). How long we will need to wait to find
clarification remains to be seen.

POST SCRIPT: The alternative ground of appeal, that such awards were
an expense of the liquidation, as being a “necessary disbursement” under
IR 4.218(1)(m), was withdrawn during the hearing (after heavy hints from
the bench). Sir Donald Rattee’s ruling that they could not be such an
expense (distinguishing Re Toshoku Finance (UK) plc [2002] 1 WLR 671)
therefore remains unchallenged.

Imageview Management Ltd v Jack [2009] EWCA Civ 63 (CA)
Fiduciary Duties - Agents

This case on fiduciary duties, in which Jonathan Lopian acted in the
Court of Appeal for the Claimant / Appellant, concerned the duties owed
by afootball agent to his player. The player (J) was Trinidad and Tobago’s
international goalkeeper. The Claimant (C) was his agent. At the same
time as negotiating for J to play for Dundee United FC, C agreed a deal
that the club would pay it a fee for helping to obtain a work permit. C
obtained the work permit, whereupon the club paid the fee. J signed
with the club for 2 years and began paying the 10% commission under
his agency contract with C. He stopped doing so about 1 year later
when he discovered the work permit contract. C brought proceedings
against J for unpaid agency fees. J counterclaimed the agency fees he
had already paid as well as the fee for the work permit. The issue was
whether an undisclosed side deal between C and the club constituted
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a breach of duty as agent. The principal issue was the effect of the
side deal. C submitted that there was nothing improper in an agent,
when acting for a principal, having a separate arrangement by which he
might make a profit for himself provided that the separate arrangement
was ‘collateral’ to his agreement with his principal. There had to be a
sufficient nexus between the agent / third party arrangement and the
principal / agent relationship and in this case there was an insufficient
nexus. In the event that a breach of duty was shown, the questions
arose as to whether further agency fees were payable; whether the
fees already paid were recoverable; whether J could recover all or
some of the work permit fee received by C and whether there should be
an equitable allowance to reflect the value of the work undertaken.

In reaching its decision, the Court of Appeal considered a large body
of case law stretching back 140 years. The Judgment is an important
addition to the law on agents and fiduciaries.

John Howard Hughes T/A Memories
Bankruptcy - Jurisdictions - Centre of Main Interests

Sarah Clarke acted in this case where a bankruptcy order made against
a debtor who was at the time of presentation of the petition resident in
Spain. Registrar Simmonds found the Court had jurisdiction to open main
proceedings on grounds that centre of main interests was in England.
The petition debt was an unpaid business debt; applying Theophile v The
Solicitor General [1950] AC 186 and Re a Debtor (No.784 0f1991) [1992]
CH 554 there was a deemed continuation of business until this debt was
paid which gave rise to a prima facie case that the Debtor’s centre of
main interests was in England. Also the move to Spain occurred at a time
when he was in a parlous financial position and it is well established a
departure for the purpose of forum shopping will not change the centre of
main interests: Shierson v Vlieland Boddy [2005] BCC 949.

Dartmouth Court Blackheath Limited v Berisworth Limited
[2008] EWHC 350 (Ch) (Warren J), [2008] 2 P & CR 36

Landlord & Tenant - Pre-emption Rights

Gary Lidington acted for the Defendant in a trial of a claim brought in
respect of a tenant’s pre-emption rights under the Landlord and Tenant
Act 1987. The Claimant was represented by the leading practitioner in
this area, Anthony Radevsky of Falcon Chambers, who co-authors the
principal text. The claim involved fundamental and unresolved points
of construction of the 1987 Act. The Claimant challenged two transfers
of property made to the Defendant. The Claimant was successful in
respect of one point, namely the method by which the qualifying
premises under the Act is to be identified. However the Defendant
successfully resisted the claim in respect of the other transfer on the
grounds that the property, subject to the transfer, was not ‘appurtenant’
property to the building that was the subject to the claim. This is one of
the leading cases under the 1987 Act in recent years.

In the Matter of Quaid Project Limited, 7 Nov 2008,

Compulsory Winding Up — Challenge to Liquidator’s
Decision — Disclosure of Documents

lain Pester acted for the Creditor in this case on a direct access basis.

It is never easy for a creditor to complain effectively of decisions made
by a liquidator in the course of a winding up. The liquidator is an officer
of the Court, and the exercise of his powers in the winding up is subject
to the control of the Court. An aggrieved creditor can apply for directions
that the liquidator’s act or decision be reversed or modified, pursuant to
the Insolvency Act 1986, Ss. 167(3) and 168(5). However, the test to be
applied when challenging acts or decisions of the liquidator, as confirmed

by the Court of Appeal in Re Edennote Ltd, Tottenham Hotspur v Ryman
[1996] BCC 718, is a steep one. The creditor needs to show that the
liquidator acted in bad faith, or so perversely as to demonstrate that no
reasonable liquidator, properly advised, could have acted in that way.

In this recent case, the Liquidator wished to sell the Company’s principle
remaining asset, the copyright in a film, by public auction. One creditor
wished to see the underlying documents relating to certain transactions
which had been carried outin relation to the film, both licensing agreements
and the grant of any security over the copyright or negatives in the film,
before bidding. The Liquidator refused to provide those documents, or to
confirm, beyond indicating in the most general terms, what dealings in
the film had been carried out, citing an alleged obligation of confidence
and the cost of providing the information. The creditor applied to the
Court on short notice. David Richards J, in a short judgment, agreed that
the Liquidator would act entirely unreasonably if the documents were not
disclosed, without good reason. After going on to analyse the reasons
given, the Court held that they were not sufficient on the facts of the case
to justify the refusal to provide. The Liquidator had acted in a way that no
reasonable liquidator, properly advised, should act. The Court ordered the
production of certain classes of documents. On the other hand, certain
directions as to the conduct of the auction, which the creditor had sought,
were refused: the Court held that these were commercial matters, which
were properly left to the Liquidator.

In the Estate of JT (aka TEJS), deceased,
Inheritance Act
Sidney Ross acted in this case.

1. The case concerns a preliminary issue which arose in a claim
by M under S.2 of the Inheritance (Provision for Family and
Dependants) Act 1975 (“the 1975 Act’), for an order that
financial provision be made for her out of the estate of JT, who
died on 7th November 2002. The substantive claim has not yet
been finally disposed of.

2. The points of particular interest relate to the way in which:-

a. the court should exercise its appellate jurisdiction when
the appeal involves a challenge to the exercise of a
discretion; and

b. applications under S.4 of the 1975 Act to commence
proceedings out of time should be approached, with
particular reference to the guidelines formulated by Sir
Robert Megarry V-C in the leading case of Re Salmon
[1981] Ch 167.

3. JT died on 7th November 2002 and, although he had indicated
in writing that he had intended to leave all, or nearly all his
estate to M, no will was ever found. In 2005, solicitors acting
in the administration of his estate decided to proceed on the
footing that he had died intestate. A claim on behalf of M was
intimated but not actively pursued. Because the claim was not
issued within six months from the date (13th October 2006)
when a grant of representation to JT's estate was first taken
out, it was necessary to apply under S.4 of the 1975 Act for the
permission of the court to commence proceedings out of time.
The merits of the substantive claim under S.2 are a matter to
which the court will normally have regard when considering the
S.4 application; see Re Dennis [1981] 2 All ER 140.

4. M was eligible to make a claim by virtue of Ss.1(1(ba) and 1(1A)
of the 1975 Act since she had lived in the same household as JT,
as his wife, for a period exceeding 2 years immediately before his
death. The facts relevant to M’s substantive claim are that they had
been cohabiting in this way from 1966 until JT's death; that she
had made a substantial contribution to the welfare of the family by
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performing the usual household tasks of cleaning, cooking, laundry
and so forth, and had cared for the deceased for some years before
his death in hospital from chronic obstructive pulmonary disease.

wrong because the court is forced to the conclusion that he
has not balanced the various factors fairly in the scale’”

At the date of issue of the claim she was 76 years of age and 9. On this point L relied on the following from Lord Hoffman’s speech in
suffering from bowel cancer; her only income was the minimum Piglowska v Piglowski [1999] 3 All ER 632, at 643j-644a:-
pension credit guarantee, currently £124.05 per week and she had “The exigencies of daily court room life are such that
no capital. She had no beneficial interest in, or right to occupy the reasons for judgment will always be capable of having
property (purchased by JT in his sole name in 1973) in which she been better expressed. This is particularly true of an
had been living with him. The estate after payment of IHT was just unreserved judgment such as the Judge gave in this case
over £550,000 which was amply sufficient to meet any award that but also of a reserved judgment based upon notes. The
the court might reasonably make to M. The beneficiaries under the reasons should be read on the assumption that, unless he
intestacy were JT’s 84 year old sister, L, who would take 50%, and has demonstrated to the contrary, the Judge knew how he
a nephew and niece who would take 25% each. should perform his functions and which matters he should
The claim was finally issued on 11th November 2007 and the take into account.
application under S.4 was heard in the Central London County  1q, It was also argued for M that the overriding objective of disposing
Court on 4th July 2008. For M it was argued that she had a of cases justly required that the approach to an application to
strong case on the merits, the estate had not been distributed, disapply a time limit should be the same, whether the time limit
there was no evidence that any of the beneficiaries under JT's was provided by a statute or a rule of court. This argument
intestacy were in need of the benefits which they stood to take, arose because the following passage from Re Salmon at 1758
and that, having regard to the overriding objective and the recent suggests otherwise:-
cage law as to whgther propedur.al failings JL.JStIf.Ied barring a “the onus lies on the claimant to establish sufficient grounds
claimant from pursuing a valid claim, the application should be . -

. . for taking the case out of the general rule, and depriving
granted and the substantive claim allowed to proceed. It was : . )
also argued that M would be prejudiced if she was left to her those. whq a.re_ protected by. it of |ts_ t_)eneﬂt_s. Furthe_r,

. . . the time limit is a substantive provision laid down in
remedy against her own solicitor as she would have to begin a itself. and is not a mere procedural time limit
fresh action, for which she would have to obtain public funding, ?he Act itself, an . p R .

L imposed by rules of court which will be treated with
and woulq be uqder .pressure from her sohqtors insurers to the indulgence appropriate to procedural rules. The
compromise for significantly less than her claim was worth. burden on the applicant is thus, | think no triviality: the
For L, who as JT’s personal representative was the defendant applicant must make out a substantial case for it being just
to the claim, it was argued that M’s solicitor’s delay, both before and proper for the court to exercise its statutory discretion
and after the issue of the grant, was lengthy and inexcusable to extend the time”.
and that although no evidence of prejudice to L was before the
Court, it could properly be inferred that she was prejudiced 11.  Applying the following passage from the judgment of Ormrod J in
by the delay and her inability to wind up the estate while the the 1975 Act case of Adams v Schofield (which, although decided
1975 Act claim remained live. These arguments found favour by the Court of Appeal on 26th July 1981, was not reported until it
with the court, and in an extempore judgment which set out the appeared at [2004] WTLR 1049), the learned deputy High Court
history of the delay at some length but barely addressed M’s Judge was not prepared to hold that Re Salmon imposed any higher
substantive case and the prejudice to her which would result burden on M than that imposed by the Civil Procedure Rules. At
from the refusal of the S.4 application, the learned Recorder 1058F-G Ormrod LJ had said:-
dismissed the S.4 application and refused leave to appeal as it “| think we should start from the principle that all limitation
was a matter for his discretion. periods are intended to promote justice and not injustice,
Permission to appeal was granted on paper by Blackburne J on and where there '_S a dlscrgt|on, or W_he_re .Parllam_ent has
14th October 2008 for the following reasons:- crgated a dlgcretloq to aFiJust the limitation pengd, the

object of Parliament is to give the court power to adjust the
a. Although the matter involved the exercise of a discretion, balance of interest between the parties so as to avoid, so
an appeal plainly had a real prospect of success given far as possible, the totally artificial situations which all the
the absence of any mention in the Judgment (beyond time limits sooner or later give rise to.”
recording the Defendant’s concession that the Claimant o
has “a reasonable case on the merits”) of the Claimant's 12. On gonS|der|ng the .Judgment below and the reasons for
circumstances and the prejudice that she will suffer (as aI.Iowmg the_appeal given by B.Iaf:kburne J, the learned deputy
set out in her witness statement) if her application for High Court j.udg.e was not satisfied that the f‘_"‘Ct_OrS .had. been
permission to apply under the 1975 Act out of time were balanced fairly in the scale. There was np |.nd|cat|on |r.1 the
refused: and Judgment below that M’s case, or the prejudice to her if the
application were refused, had been considered. Accordingly, he
b. The absence of any obvious prejudice (beyond delay) to the held that he could, and should exercise the discretion afresh.
Defendant if the Claimant's application were to be allowed. 13. Comparing the prejudice to the respective parties he found

The appeal was heard by a deputy High Court Judge on 15th
January 2009. For M it was argued that the appellate jurisdiction
should be exercised in accordance with the following principle
(for which see Lord Woolf MR in Phonographic Performance v
AEI Rediffusion Music Ltd [1999] 2 All ER 299 at 314, cited by
Brooke LJ in Price v Price (t/a Poppyland Headware) [2003] 3
All ER 911, at 918j):-

‘Before the court can interfere it must be shown that the judge
has either erred in principle in his approach or has left out of
account or not taken into account some feature that he should,
or should not have considered, or that his decision was wholly

that, while it was a very bad case of delay by M’s solicitor, her
remedy against him would not adequately compensate her
for the strong prejudice that refusal of her application would
entail. That strong prejudice had to be balanced against the
ordinary prejudice to L resulting from the delay. Accordingly,
subject to submissions as to how the claim would be promptly
proceeded with from then on, the appeal was allowed so that
the substantive application could proceed, and the order of the
Court below (including the costs order against M) would be set
aside. Costs would be costs in the claim.
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